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Dog Days of Summer Edition
July has been sweltering, and no doubt there are some
dogs panting in the shade (but not in hot cars, we hope).
The ancient Greeks and Romans blamed Sirius (the Dog
Star) for the hot weather, because this very bright star
rose and set with the sun in summer, and, therefore was
thought to augment the sun’s heat. Since Sirius (which
means "scorching” ) formed part of the Canis Major
(Greater Dog) constellation, the Romans called this time
of year "days of the dog star ” , a phrase that eventually
got shortened to "dog days.”
Although the summer heat has driven many people seek relief in cool pools, the enforcement staff of securities
regulators have, like Sirius, risen with the sun and worked hard through the long days to reach a number of
notable settlements this month. Read about these cases and other regulatory developments below.
In this bulletin:
1.

Crypto Consultant Falls Afoul of Registration Requirements

2. Time to Get "Sirius” about Upcoming Changes to the Syndicated Mortgages Framework

3. Canada Finalizes Changes to Its AML Regulations
4. OSC Finalizes Its 2019-20 Priorities and Publishes Service Standards and Timelines

5. Best Execution (Not): CIM Reaches Settlement with OSC
6. Regulators Continue to Focus on Senior Investors: Insights and Guidance from the AMF and OBSI

7. BC Firm to Fork over Hard Cash to Settle Case about Misuse of Soft Dollars
8. International Derivatives Trading Platforms Take an Expensive Business (Trigger) Trip
In Brief: OSC’s Investor Advisory Panel Says Small/Mass-Market Investors Don’t Get Enough Advice

FAQ Corner: Are EMDs of hedge funds required to conduct annual know-your-client (KYC) updates on
the funds’ investors? ▪ Can an MFDA Member sell private mutual funds?
1.

Crypto Consultant Falls Afoul of Registration Requirements

On July 24, the Ontario Securities Commission (OSC) approved a settlement (Settlement) with
CoinLaunch Corp. It seems that CoinLaunch’s principals tried to jump on the crypto bandwagon
without realizing that their "crypto consulting” services breached the registration requirements in the
Securities Act (Ontario).

In its brief history, CoinLaunch advertised a package of services that included:





helping companies develop strategies to get funding for their token offerings;
advising on crowd sale campaigns;
marketing token offerings through roadshows, landing pages and other advertising; and
helping companies solicit investors and go through the investment process.
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In Brief
OSC's Investor Advisory
Panel Says Small/MassMarket Investors Don't Get
Enough Advice
On July 29, the Ontario
Securities Commission's
Investor Advisory Panel (IAP)
published the results of a
survey it had conducted

about how much advice small
and mass-market investors
receive (Survey). The IAP
commissioned the Survey
(covering 3,000 investors) to
help the Canadian Securities
Administrators (CSA) assess
what’s at risk if their proposed
rules banning trailing
commissions and other forms
of embedded compensation
are implemented. (See our
discussion of the CSA’s
proposal in our September
2018 bulletin.)
According to the IAP, the
Survey raises "significant
questions about whether
most small and mass-market
investors actually have access
to advice that is
comprehensive and timely
enough to effectively meet
their needs, even though they
pay for it - often through
embedded compensation
schemes ....’’ Because of these
findings, the IAP suggests
that "it is not at all clear” that
preserving the availability of
trailing commissions will
ensure that these investors
get access to the advice they
need.
If you would like to discuss the
Survey results and/or the
potential impact of the
proposed rules on your
business, please contact your
usual AUM lawyer.

▪

It provided some of these services in connection with two offerings of tokens
made available on foreign crypto-asset trading platforms.
An OSC staff investigation led to the principals of CoinLaunch becoming aware
of the applicable registration requirements. They voluntarily took certain
remedial steps, including removal of the crypto-currency landing pages that
CoinLaunch was hosting. Ultimately, they wound up the firm’s business instead
of seeking registration and agreed, among other things, to pay an
administrative penalty of $30,000, disgorgement of $12,000 and $10,000 in
costs. CoinLaunch’s CEO also undertook to render inaccessible (and therefore
valueless) the tokens received by CoinLaunch as compensation for its services.

The sanctions provided for in the Settlement reflect the OSC’s recognition that
CoinLaunch’s directors and officers didn’t realize that the registration
requirements applied to their consulting activities. However, the OSC
emphasized that, as a result of its decision (and presumably the attendant
publicity), such an excuse would be unlikely to carry much weight in the future.
AUM Law has extensive experience helping businesses evaluate whether or not
their existing or planned business activities require registration and navigate
the process for becoming registered. Please contact us for a free consultation.
2. Time to Get "Sirius" about Upcoming Changes to the Syndicated
Mortgages Framework

As we discussed in our March 2019 Bulletin, the Canadian Securities
Administrators (CSA) have proposed changes to the regulatory framework for
syndicated mortgages (Proposed Amendments) and aim to have the new
regime in force by December 31, 2019. Among other things, the existing
prospectus and registration exemptions for securities that are syndicated
mortgages (Mortgage Exemptions) will be eliminated in Ontario and various
otherjurisdictions.

Market participants that are in the business of trading syndicated mortgages
and aren’t currently registered with the relevant authorities will need to
determine if another registration exemption is available or if they need to
become registered. The registration process takes time, and so CSA members
are encouraging persons and companies who may have to become registered
as a result of these rule changes to do so well in advance of the deadline.
AUM Law is assisting clients affected by the Proposed Amendments. We are
seeing some mortgage administrators and brokers who aren’t currently
registered with securities regulators start the registration process to become
exempt market dealers (EMDs), while other firms are seeking third-party EMDs
to assist with their business. If you are thinking about an EMD registration,
some issues to consider include management of conflicts of interest, including
those relating to being a captive dealer, the qualifications of your candidate for
Chief Compliance Officer, concentration risk for your clients, and whether you
plan to have ongoing assistance from third-party compliance professionals
(such as, ahem, AUM Law).

2

We also are aware that some firms are exploring structures that would enable their investors to invest
in non-qualified, syndicated mortgages through a fund, rather than investing directly in syndicated
mortgages. If you are thinking about this option, some issues to consider include the fund’s
concentration risk, the investor’s concentration risk (e.g. whether the investor will have more than 10%
of its investments in one issuer), the fund’s risk profile, and whether the fund will be distributed by your
own EMD or a third-party EMD.
We are monitoring these regulatory developments and will publish an update when the rules are
finalized. If you are in the mortgage syndication business and would like any guidance or assistance in
connection with the Proposed Amendments, please contact us.
3. Canada Finalizes Changes to Its AML Regulations
In June 2018, we reported that the Canadian Government had proposed amendments (2018 Proposals)
to the regulations for Canada’s anti-money laundering and anti-terrorist financing (AML/ATF) regime.
On July 10, 2019, the final regulations (Regulations) were published. They will be phased in over the next
two years.

The Regulations have been tweaked to account for feedback receiving during the consultation period,
as well as the Financial Action Task Force's recent publication of Guidance for a Risk-Based Approach
to Virtual Assets and Virtual Asset Service Providers ( FATF Guidance). We think the following
differences between the 2018 Proposals and the final Regulation may be of interest to our clients:




Confirming corporate clients' identity: The proposed requirement that documents used to
establish "proof" of a corporate client’s existence be less than a year old has been dropped in
favour of a requirement that allows reporting entities to rely on "authentic, valid and current”
documents. Also, the government dropped the requirement for reporting entities to "prove” the
existence of the corporation being identified in favour of a requirement to "confirm” the
corporation’s existence.
Good and bad news about suspicious transaction report (STR) deadlines:
o Currently, a reporting entity has 30 days to file an STR , measured from the day it detects a fact
about a financial transaction or attempted financial transaction that constitutes reasonable
grounds for suspicion that the transaction is related to the commission or attempted
commission of a money laundering or terrorist financing offence.
o The 2018 Proposals had called for the STR to be filed within three days after the reporting
entity had taken measures enabling it to establish reasonable grounds for suspicion. Many
commenters said that the three-day deadline was unmanageable.
o



The good news is that the government dropped that deadline in favour of a more flexible
requirement to file the STR as soon as practicable after the reporting entity has taken
measures enabling it to establish that there are reasonable grounds for suspicion. The bad
news, of course is that in some circumstance "as soon as practicable" could amount to fewer
than three days.
o We expect that, in an audit FINTRAC may call upon reporting entities tojustify (with
explanations and documentation) that the amount of time they took to file an STR meets the
"as soon as practicable” test.
Virtual currency businesses: The final Regulations have been aligned more closely with the FATF
Guidance.
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Phased-in Implementation: The government took into account the comments that the proposed,
one-year implementation deadline was inadequate. Instead, the final Regulations will come into
force in three phases:
o Now: The burden-relieving amendments to permit use of scans, photocopies and other
electronic means of verifying identification came into force when the Regulations were
registered this month.
o June 1, 2020: The legislative amendments for virtual currency dealers will come into force on
June 1, 2020. These include requirements for such dealers to register as money services
businesses (MSBs) and comply with other legislative requirements, such as suspicious
transaction reporting and implementing compliance programs.
o June 1, 2021: The remaining requirements for virtual currency dealers (/.e., those set out in the
final Regulation), as well as the other provisions in the final Regulations (such as the those
relating to confirmation of corporate clients’ identity and keeping beneficial ownership
information up-to-date) will come into force on June 1, 2021.

AUM Law can help you assess your existing policies and procedures and determine whether any
changes are required in light of the final Regulations. Please contact your usual lawyer for assistance.
4. OSC Finalizes Its 2019-20 Priorities and Publishes Service Standards and Timelines

In March, we discussed the proposed, 2019-20 Statement of Priorities (Draft SoP) published by the
Ontario Securities Commission (OSC). In late June, the OSC finalized its Statement of Priorities (Final
SoP). To support Ontario Government priorities relating to capital markets announced in April, the OSC
added three priorities:
1.
2.

3.

Enhance economically-focused rule-making;
Establish the Office of Economic Growth and Innovation; and
Ensure competitiveness and clear service standards.

To support the third commitment mentioned above, the OSC also published a document outlining its
service standards and timelines, including commitments about registration-related matters.

Several of the OSC’s specific, rulemaking goals have been tweaked, including the following:




Client- focused reforms: The Final SoP indicates that rule amendments and companion guidance
will be published. (The Draft SoP had stated that revised, proposed rules and guidance would be
published.)
Nl 31-109 Registration Information: The OSC appears to have backed away slightly from the Draft
SoP’s commitment to "revise and modernize" Nl 31-109. The Final SoP states that the OSC will
review Nl 31-109 to identify options to modernize its requirements and notes that amendments to
the rule will require a CSA initiative.

Please contact us if you would like to discuss how the OSC’s priorities and goals for the coming year
might affect your business.
5. Best Execution (Not): CIM Reaches Settlement with OSC
In June 2018. we reported on Ontario Securities Commission (OSC) staffs allegations that Caldwell
Investment Management Ltd (CIM) had failed to provide its clients with best execution of their orders.
As you might recall, CIM had acted as a fund manager and portfolio manager for a number of Caldwell-
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related mutual funds and also provided portfolio management services for clients under separately
managed discretionary accounts. During the relevant period, it had placed most of its trades for
execution through a related investment dealer, Caldwell Securities Ltd. (CSL).
Earlier this month, the OSC issued reasons approving a settlement between staff and CIM
(Settlement). This is first time the OSC has considered the best execution obligation in an enforcement
context, and so this case is something of a landmark. Since the agreed facts in the settlement aren’t
materially different from the allegations we summarized in our bulletin last year, we won ’t repeat that
information here. Instead, we’d like to draw readers’ attention to some aspects of Cl M’s compliance
practices that were considered especially problematic. The Settlement notes, for example, that:


CIM’s written policies and procedures lacked detail;



There were conflicting descriptions of CIM’s best execution obligation in its compliance manuals;
CIM provided conflicting information to OSC staff about its processes for executing bond trades;
CIM’s inaccurate representations to the mutual funds’ investment review committee (IRC)
prevented it from carrying out its responsibilities; and
CIM couldn’t produce evidence of reviews of trading conducted to support its representations to
clients and the IRC regarding trade execution.





Mitigating factors include CIM’s cooperation with OSC staff during a 2015 compliance audit, when
concerns were first raised about CIM’s compliance with best execution obligations, as well as CIM’s pro
active actions to improve its best execution policies and procedures after that review took place.

¬

Under the Settlement, CIM agreed to pay an administrative penalty of $1.8 million and investigation
costs of $250,000. It also agreed to a reprimand and to retain an independent consultant to review ,
test and report to the OSC on CIM’s new best execution policies and procedures. Vice-Chair Moseley
accepted staff’s submission that in cases that are the first of their kind (like this one regarding best
execution), sanctions may be less severe than they might otherwise be.
In addition to showing how OSC staff interpret best execution, the Settlement reinforces how
important it is for a firm ' s high-level policies, detailed procedures, internal control mechanisms, and
communications inside and outside of the firm to be consistent. For example, compliance policies or
representations to investors or board members that aren’t backed up by evidence showing that the
firm has tested whether its policies are being followed and understood are likely to be red flags in a
compliance audit. In essence, do what you say and be able to prove it.

AUM Law can help you ensure compliance with applicable laws by, for example, conducting general or
focused compliance risk assessments, providing training for your employees, and by drafting or helping
you update your policies, procedures, controls and client- and board-facing documents. Please do not
hesitate to contact us.
6. Regulators Continue to Focus on Senior Investors: Insights and Guidance
from the AMF and OBSI

Financial firms’ treatment of senior and vulnerable investors continues to be a priority theme for
regulators. For example, we reported last month on new guidance from the Canadian Securities
Administrators (CSA) in this area. In addition, the Quebec Autorite des Marches Financiers (AMF)
recently published Protecting vulnerable clients: A practical guide for the financial services industry
(Guide). Although some of the recommendations are tailored to address Quebec-specific laws and
resources, even registrants without Quebec ties may find some elements of the Guide useful.
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We also encourage clients to read the recent report from the Ombudsman for Banking Services and
Investments (OBSI) (Report), which focuses on the financial complaints that senior consumers brought
to OBSI in 2017-18. We noted with interest, for example, that:


38% of complaints to OBSI were made by consumers over the age of 60, even though they
represent only 30% of the population;



52% of senior complainants were from Ontario, even though they represent only 38% of Canada ’s
60+ population; and



Two of the three top issues for complainants aged 60+ concerned suitability (of investments in
common shares and mutual funds). Complaints about mutual funds relating to fee calculations, fee
disclosure, product information disclosure and misrepresentation also ranked high for this age
group.

The Report’s case studies focusing on complaints about investment services can help registrants
identify potential risk areas in their business and steps they can take to mitigate such risks (including
language that can be used in communications with their clients).
AUM Law can help you ensure that your policies, procedures and internal controls keep pace with
evolving requirements and regulators’ expectations. Please contact us to learn more about our services
in this area.

7. BC Firm to Fork over Hard Cash to Settle Case about Misuse of Soft Dollars
On July 19, the British Columbia Securities Commission (BCSC) reached a settlement with Genus
Capital Management (Genus) about its misuse of over $1.67 million of client brokerage commissions
(aka soft dollars) to pay for ineligible services (Settlement). Genus had used the soft dollars to develop
proprietary software platforms for its quantitative investing program. A relative of the Genus
leadership team was involved with the two companies that Genus paid to develop the software, as well
as the third party that ultimately bought the software from Genus.

According to the Settlement, Genus breached National Instrument 23-102 Use of Client Brokerage
Commissions (Nl 23-102), which does not permit soft dollars to be used to develop proprietary software.
It also failed to provide the required disclosure to investors regarding the use of soft dollars. In addition,
when it transferring the software to another company in exchange for part ownership, it failed to deal
fairly with its clients and breached the conflict of interest provisions in National Instrument 31-103
Registration Requirements, Exemptions and Ongoing Registrant Obligations (Nl 31-103).
As part of the Settlement, Genus undertook to:





repay to its current and former clients the soft dollars it had wrongfully spent (in quarterly
instalments over the next four years);
disclose to its current and former clients the nature of its compliance failures and the associated
soft dollar repayments;
retain an independent compliance monitor; and
pay $350,000 to the BCSC in annual instalments over four years.

If you have questions about Nl 23-102 or conflict of interest requirements, please contact your usual
lawyer at AUM Law.
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8. International Derivatives Trading Platforms Take an Expensive Business (Trigger) Trip

As we discussed in our October 2018 article about the foreign dealer eToro (Europe) Ltd, Ontario
Securities Commission (OSC) staff consider contracts for differences (CFDs) to be securities, so that
offering CFDs to Ontario investors involves a "trade’’ and a "distribution" of a security. On July 25, the
OSC approved settlements with two other foreign firms, Ava Trade Ltd. (Ava Trade) and International
Capital Markets Pty Ltd. (IC Markets). Both firms operated online, CFD trading platforms that were
accessed by Ontario investors for several years. In aggregate, the two firms agreed to pay more than
$10 million to settle the enforcement actions.
In both cases, the alleged breaches of the registration and prospectus requirements appear to have
resulted from some degree of inadvertent behavior and staff found no evidence of dishonest conduct.
However, IC Markets was able to negotiate a no-contest settlement, meaning that it did not have to
admit the truth of staff’s allegations. By contrast, the settlement with Ava Trade involved an
acknowledgement that it had breached the registration and prospectus requirements. Given the
similarities in the firms’ operations, the different enforcement outcomes provide some useful lessons on
how a firm that breaches Ontario securities law can dig itself out of a deep hole. Two significant
differences in the firms’ responses are as follows:


Lost in the mail? Ava Trade did not respond to a 2014 letter from OSC staff inquiring about the
firm’s potential breaches of securities laws and said that it wasn’t aware that the OSC had placed
the firm on its Investor Warning List soon afterward. Staff reinitiated contact with Ava Trade in
January 2018, but it wasn’t until August 2018 that the firm advised staff that it had no record of
receiving correspondence from the OSC in 2014 and that it hadn’t known about the Investor Alert
because it didn’t monitor the OSC’s website. (Prior to January 2018, however, it had already
initiated a process to transfer Canadian clients to a Canadian investment dealer , which suggests
that Ava Trade might have known before 2018 that its operations could be contravening Ontario
securities laws.)



Above and beyond: IC Markets responded very differently when OSC staff first informed the
company that it might be conducting registrable activity in Ontario. The firm "immediately
advised” that it was prepared to cease doing business in Ontario and pro-actively began taking
steps to do so. It also pro-actively suggested several actions and followed through. For example, it
volunteered to provide documents within a self-imposed, two week deadline, and it offered to put a
notice on its website and a pop-up notice in its online account opening form indicating that it
would not accept Ontario residents. It also advised OSC staff that it would retain external counsel
to develop a comprehensive remediation plan, had senior officers personally address staff
concerns, and responded to all additional requests for information in a timely manner. At one point,
it took the initiative to retain an accounting firm to provide a "clear and fulsome” response to
staff ’s query about a component of IC Markets’ revenue. The information in the report "was beyond
the scope of what Staff had requested and provided Staff with comfort regarding IC Markets’
representations.”

AUM Law has experience advising foreign firms whose activities might engage Ontario securities law,
as well as firms that are contemplating the development of online trading platforms. Ideally, you’ll
reach out to us before you initiate activities with an Ontario connection. But if the OSC calls you before
you call us, we also can help you respond to staff inquiries and/or develop remediation plans. Please
contact us for a free consultation.
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FAQ Corner

Are EMDs of hedge funds required to conduct annual know-your-client (KYC) updates on the funds'
investors?
We have seen some hedge funds and their respective dealers take the position that they have
transactional, not ongoing, relationships with the funds’ investors and, therefore, they only have to collect
KYC information to determine suitability at the time of investment. But are they right?
Answer: In our experience, securities regulators think that most EMD distribution models create ongoing,
not transactional, relationships. Ongoing relationships create an obligation to, among other things,
conduct KYC/suitability determinations at least annually.

The FAQs that the Canadian Securities Administrators (CSA) published with respect to the CRM2
amendments to National Instrument 31-103 Registration Requirements, Exemptions and Ongoing
Registrant Obligations (Nl 31-103) are consistent with this interpretation. For example, Staff Notice 31-345
Cost Disclosure. Performance Reporting and Client Statements (Nl 31-345) states that ongoing client
relationships are typical of most registrants’ operating models. Then, by way of example, staff indicate
that a transactional relationship might exist between an EMD and a client in connection with a specific
transaction (such as the purchase of securities in a private placement) that does not involve:


a security specified in paragraph 14.14(1)(c ) of Nl 31-103 (e.g. a security issued by a mutual fund where
the EMD is the dealer of record for the client on the records of the issuer or issuer ’s investment fund
manager);



any trailer fee or similar, ongoing compensation in relationship to the client’s ownership of a security;



an EMD holding client assets;



any expectation by the EMD that there might be future transactions with the client or further services
provided to the client; or



any expectation by the client that the EMD will continue to provide services.

Although the guidance described above is ostensibly focused on CRM2 obligations, in our experience
regulatory staff apply this guidance when determining whether registrants are subject to other ongoing
obligations with respect to their clients, such as, for example, determining whether an existing client’s
investment in a hedge fund is still suitable for that client. If you have questions about how the KYC and
suitability obligations apply to your business model, please do not hesitate to contact us.
Can an MFDA Member sell private mutual funds?

Answer: Members of the Mutual Fund Dealers Association of Canada (MFDA) are registered as mutual
fund dealers with the relevant securities regulatory authority as well as holding membership with the
MFDA. Registered mutual fund dealers can sell "mutual funds", as that term is defined in the securities laws
of the relevant Canadian jurisdictions. Some mutual funds are qualified for sale to the public under a
prospectus (Public Mutual Funds) that meets the requirements set out in National Instrument 81-101
Mutual Fund Prospectus Disclosure (Nl 81-101). Other mutual funds are sold in reliance upon an exemption
from the prospectus requirement (Private Mutual Funds).

Although the terms of an MFDA Member’s registration permit it to sell Private Mutual Funds, to do so an
exemption from the prospectus requirement also must be available. For example, the purchaser must meet
the criteria for the accredited investor or some other prospectus exemption. In practice, many of an MFDA

8

Member 's existing and potential clients might be retail investors who do not meet the criteria to invest in
Private Mutual Funds.
AUM Law has extensive experience advising firms and individuals on how to navigate Canada’s exempt
market for investment funds and other products in compliance with applicable securities laws. Please do
not hesitate to contact us for assistance.

Practical Advice. Efficient Service. Fixed-Fee Plans.
AUM Law focuses on serving the asset management sector in the areas of regulatory compliance and
investment funds. We also support clients in this sector by providing legal advice and services for
structuring entities , raising capital, business combinations, and compliance with reporting issuers' and
investors ' disclosure obligations. Our clients include investment fund managers, portfolio managers ,
dealers, public and private investment vehicles including real estate funds, alternative funds and private
equity funds, investors, and private and public companies.

This bulletin is an overview only and it does not constitute legal advice. It is not intended to be a
complete statement of the law or an opinion on any matter. No one should act upon the information in
this bulletin without a thorough examination of the law as applied to the facts of a specific situation.
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